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Opinion
This is an appeal by defendants/appellants, Earl and Carl Poss, from a decision of the
chancery court inaboundary dispute. It isthe Posses contention that the chancery court erred when
it approved the survey entered into evidence by the plaintiffs/appellees, Lionel and Nancy Lulow.
The diagram below, while not drawn to scale, depicts the layout of the relevant tracts of land.
Reference to this diagram will behelpful in understanding the following facts.

OnJduly 7,1978, Glenn, Eleanor, M. Russell, andRuth Devore (“the Devores’) conveyed by
warranty deed a 32.5 acre tract to the Lulows. The deed stated:

Bounded ontheNorth by a 56 acretract previously conveyed to Lulow; bounded on
the East by Mann; bounded on the South by Strange; and on the West by other lands
of Devore, and containing 32.5 acres, moreor less. . . .

It is expressly understood and agreed, and made a part of the consideration hereof,
that the granteesherein, their heirsand assigns, arehereby granted a 30-foot right-of -
way to the northeast and west boundaries along existing farm roads for ingress and
egress to the property herein conveyed.

It isfurther expressly understood and agreed, and made a part of the consideration
hereof, that the grantees herein, their heirs, and assigns, are hereby granted a 40 foot
right-of-way which has been previously dedicated in a deed from Devoreto George
Reynolds [Harrison] for the purpose of allowing the grantees herein and their heirs
and assigns, ingress and egress to the property herein conveyed.

On February 20, 1979, the Devores conveyed by warranty deed an 88.6 acre tract to John and
Barbara Howard. The Howard deed described the eastern and southern boundaries as follows:
“thence southwesterly along the cente of said Right-Of-Way Road, to a point marked by asteel pin
located 15 ft. west of the center of said Road; thence in a northwardly direction with the lands of
Devoreto acorner in Floyd Vacheline.” Earl Walls conveyed twenty acresto Ted Self on October
2,1989. Self’ sdeed described hissouthern and eastern boundary asfollows:. “bounded on the South
by the lands of George W. Reyndds and Cheryl Harrison; bounded on the East by the lands of
Devoreand Toler.” Finally, on September 2, 1990, the Devores conveyed by quitclaim deed aparcel
of land to the Posses. A portion of thisland isthe subject of thisappeal. The Posses' deed stated:

Beginning on a steel pin in the East margin of the Mdton Hollow Road, thisalso
being the Self Southwest corner; running thence about East approximately 1800 feet
with the Self line to the Howard line; thence about East and/or Southeast
approximately 1000 feet with the Howard line to the center of a farm road to the
intersection with another farm road, this also bang the Howard Southeast corner in
theLulow line; thenceabout South and Eagt approximately 1000 feet with Lulow and
with the meanders f the center of afarm road to the intersection with another farm
road, thisal so being the L ulow Southern corner inthe Strange line; thence continuing
about South approximately 120 feet with Strange and the center of the Road to the
intersection of the farm road to the intersection of the farm road with a County road,
thisal so being the Broach Western corner inthe Strangeline; thence about Northwest

! Thisdiagram was constructed using three surveys found intherecord. Exhibit 18isaplat
by Larry Knott, the Lulows' surveyor, and Exhibits 12 and 21 are plats by Richard Puckett and Sam
Denny, the Posses’ surveyors. The arealabeled as*DEVORE AND OTHER LANDOWNERS’ is
labeled as such because there is evidence that other landowners own property in this area.
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and West approximately 3500 feet with the meanders of the a County Road and the
Broach line to the East margin of the Melton Hollow Road; and, thence about North
approximately 120 feet with the Melton Hollow Road to the point of beginning,
containing 16 acres, moreor less, by estimation. . . . It isagreed and understood that
thisisaconveyance by thetract, and in no senseshall it be construed asaconveyance
by the acre.

It is expressly agreed and understood, and made a part of the consideration hereof,
that the grantees herein, their heirsand assigns, are hereby granted a 30 foot right-of -
way to the Eastern boundary of the property herein along an existing farm road
connecting with the aforementioned County Road, which has been previously
dedicated in a Deed from Devore to Lionel and Nancy Lulow, connecting with the
aforementioned County Road for the purposes of ingress and egress tot he property
herein conveyed.?

The Lulowsfiled acomplaint on October 27, 1990. They claimed they owned land west of
the Troublesome Ridge Road and asked the court to resolve the boundary dispute between them and
the Posses. The Lulows also alleged the Posses had caused damages to the disputed property and
to property clearly belonging to the Lulows. The Lulows, therefore, requested a temporary
injunction enjoining the Posses from causing any furthe damage. The trial court ordered that a
mutual temporary injunction issue. The Posses filed an answer. They denied all the material
allegations of the complaint and stated acounterclaim. The Posses all eged the L ulows had blocked

access to the Troublesome Ridge Road.

Jmand Judy King filed amotion to intervene as defendantsin order to gainrightsof ingress
and egress over the Troublesome Ridge Road. The Kings were involved in a separate property

dispute with the Minges concerning the ownership of the property requiring access.?

The court filed an order on February 14, 1991 allowing the Posses to use the Troublesome
Ridge Road pending further orders of the court. Two months later, the court filed an opinion and
determined the lay of the land entitled the Kings to an easement by necessity. The court did not
determine ownership of the disputed area or the compensation to the Lulows from the Kings at that

time.

Richard and Phyllis Jones filed a motion to intervene on May 9, 1991. They claimed the
Kings by ruling of the court had taken a portion of the their property, i.e., that portion of the
easement running through their property, and that they were entitled to compensationfrom theKings
for such taking. The Lulows filed amotion to amend their answer to the counter-complaint to

include the def ense of champtery.

2 During thetrial of this case, the Devores and Possess executed and had recorded a Deed
of Correction. The only difference betweenthe original and correction deed was the description in
the correction deed was a meets and bounds descri ption based on Puckett and Denny’s survey.

® 1t appear from the record the Kings and the Mingles own land north of that depicted in the
diagram.



On September 11, 1991, the court determined the controversy between the Joneses and the
Kings was too remote. As a result, the court overruled the Joneses motion and dissolved the
temporary restraining order. The court filed an order on November 13, 1991 allowing the Devores

to intervene as plaintiffs. The court also granted the Kings' motion to intervene.

The court filed an opinion on February 7, 1992 and determined the land claimed by the
Lulows was rightfully theirs and the boundary lines should be established in accordance with the
survey prepared by the Lulows' surveyor, John Knotts. The court found the issue of champerty was
not established. Finally, thecourt determinedit should appoint ajury of view pursuant to Tennessee
Code Annotated title 54, chapter 14 to detemine the location of the easement by necessity, if
different than the determination of the court, and to determine damages.

The Possesfiled amotion pursuant to Rule 52.01 of the Tennessee Rules of Civil Procedure.
The Posses also claimed the Lulowswaived their right to ajury of view. The Posses and the Kings
filed a motion alleging the Lulows had violated the court’ s orders of February 14, 1991 and April
9, 1991. The Possesand the Kings requested the court punish the Lulowsfor contempt of court and

issue arestraining order. The Lulows filed a counter-motion for contempt.

The Posses and the Kings filed amotion for anew trial on December 4, 1992. The parties
claimed the evidence preponderated against the court’ s ruling and thetrial court failed to properly
treat the easement issue as an action inrem. Thetrial court filed an order in which the court: 1)
restated its conclusions as to the boundary dispute; 2) specifically stated the Posses had no interest
in the disputed property and divested them of any interest; 3) found there was no proof sustaining
the champtery alegations; 4) held the Kings were entitled to an easement by necessity to be used
once per week; 5) found the Lulows were entitled to ajury of view to determine compensation as
the parties agreed the Troublesome Ridge Road was the most reasonabl e easement; and 6) ordered
that the findings of fact and conclusions of law filed by the Lulows on July 30, 1992 be made the
findings and conclusions of the court. The court filed a second order dismissing both contempt
motions, restraining the Posses from coming upon the property awarded to the Lulows, alowed the
Kingsto continue using the easement once aweek, and restrained the partiesfrom carrying wegoons

onto the easement.

OnDecember 8, 1994, the L ulowsfiled amotionto dissol vethe easement previously granted
the Kings. The Lulows alleged aruling in a separate case involving the Kings had established the
boundary linesin away which destroyedthe need for the easement. The court filed anorder on May
25, 1995. The court overruled the motion for a new trial and removed any rights obtained by the
Kings from previous orders of the court. The order also stated that a letter written by Chancellor

Corlew, dated April 17, 1995 setting out the court’ s findings, would be made part of the record.



The Kings filed a“motion for written findings of facts and adjudication of al parties and
issues.” The court filed an order finding that the Chancellor’s letter and Appellee’s counsel’s
statement of the facts sufficiently satisfied the provisions of Rule 52 and overruled the motion for
further written findings The court also ordered the clerk to mail copies of theFinal Judgment to dl

parties who were not previously served.

The Posses and the Kings* filed anotice of appeal asto the court’sMay 25, 1995 order. The
Kings filed aletter with the court suggesting the court was confused and mistaken. The Devores
filed a notice of voluntary dismissal, and the court filed an order allowing the Devores to take a

voluntary nonsuit.

Despite the complex history of this case, there is only one issue presented for our
determination, that is, whether the Lulows have any claim to land west of the Troublesome Ridge
Road. The difficulty of determining thisissue, however, is exacerbated by a deficient record. The

parties have attempted to reconstitute the record, but four exhibits are still missing.

Thetria court found:

[B]ased upon the evidence presented in this extremely lengthy tria , the plaintiff's
have shown by the preponderance of the evidence they are the owners of the portion
of land surveyed by Larry Knott, and shown in Exhibit 18 of thistrial. The evidence
clearly establishes the plaintiffs began making open, notorious, continuous, actual
and visible use of the subject property. Further, the proof clearly establishesthisuse
has continued since their purchase in June, 1978 until September, 1990 when the
defendants purchased the property by a quitclaim deed.

For the abovereasons, it isthe opinion of the court the plaintiffs have clearly
established they are the owners of the disputed area, which was set out in the plat
labeled Exhibit 18 of the survey of Larry Knott.

It isthe opinion of thiscourt that thetrial court correctly concluded that the evidence preponderated
infavor of afinding that the L ulows adversely possessed |and west of the Troublesome Ridge Road
from June 1978 until September 1990. Other questions, however, must be answered before the
property of the chancellor's final judgment can be determined. The first is the effect of the

possession, and the second is the extent of the land acquired through such possession.

A legal or equitable title holder may not challenge thetitle of a party who has adversdy
possessed land for seven years under arecorded assurance of title without challenge from the legal
or equitabletitleholder. Tenn. Code Ann. § 28-2-102 (19__). Moreover, any party claiming under
thelegal or equitabletitleholder isbarredaswell. Inthiscase, the Lulows adversely possessed land

for more than seven yearsbeginning in June 1978. The Devores never challenge the Lulows' title.

* The Kings did not file abrief in this case.
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Finaly, the Lulows had a recorded assurance of title inthe form of their deed from the Devores.®
Thus, the Devores and those claiming under them, the Posses areforever barred from assating title
to theland adversely held. See Moorev. Brannan, 42 Tenn. App. 542, 561, 304 S.W.2d 660, 669
(1957).

We now turn to the amount of land acquired by the Lulows as a result of their adverse
possession. the various deeds and testimony in thistrial reveal the Lulows owned land west of the

Troublesome Ridge Road, but not all of the land included in the survey of Larry Knott.

In order to determinethe amount of land acquired by the L ulowsthrough adverse possession
we must examine the language of the Lulows' recorded assurance of title, i.e., their deed from the
Devores. Specifically, we must determine the location of the Lulows western boundary. The
Lulows' deed describesthe Lulows' property as bang bounded on the West by “other lands of
Devore,” not by thetroublesome Ridge Road. Thislanguage aloneisof little value, however, asthe
Devoresowned land tothe East and West of the Troublesome Ridge Road. Giventhis, the Lulows
Western boundary could have lied anywhere West of the Troublesome Ridge Road as long as the
line still bordered the Devores' property. The only other evidence in the deed of the Lulows
Western boundary isthe call which reads* 32.5 acresmoreor less.” Thisalong with the description
of theWestern boundary isevidencetheLulows' deedinduded land West of the TroublesomeRidge
Road.

The Posses argued one could not read the Lulows' deed so broadly as to indude land west
of the Troublesome Ridge Road. The Possess argued the description of the Lulows northern,
eastern, and southern boundaries limited the Lulows western boundary to the Troublesome Ridge
Road. Specifically, they argued that if the Lulows' land extended west of the Troublesome Ridge
Road, the Lulows' deed would have called for other lands of Devore on the northern boundary and
Harrison on the southern boundary. Second, the Posses point out that the Devores would not have
granted the Lulows the thirty foot right of way if they had conveyed land west of the Troublesome
Ridge Road tothe Lulows. Finally, the Possesargued Howard' sand Self’ sdeedsreferred totheland
of Devore astheir southern and eastern boundaries respectively. The Posses contented these deeds
would havereferenced the Lulows’ land had the Lulows owned land west of the Troublesome Ridge
Road.

It isthe opinion of this court that the chancellor's final judgment decision would result ina
windfall totheLulows asitwould grant them far morethanthe 32.5 acresthey bargainedfor. Thus,

it isthe opinion of thiscourt that this case should be remanded to the chancery court to draw aline

> The extent of the land covered will be discussed later in this opinion. For the purposes
of this portion of the discussion, the court is assuming the Lulows deed includes a portion of land
west of the Troublesome Ridge Road.



granting the Lulows approximately ten acres west of the Troublesome Ridge Road.

Therefore, the decision of the chancery court is affirmed in part and reversed in part. The
caseisremanded to the chancery court for the entry of an order granting the L ulows approximaely
ten acres west of the Troublesome Ridge Road. Cost on appeal are taxed equally against
plaintiffs/appellees, Lionel and Nancy Lulow, and defendants/appellants, Earl and Carl Poss.

WALTER W. BUSSART, JUDGE

CONCUR:

HENRY F. TODD, Presiding Judge

WILLIAM C. KOCH, JR., Judge



